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Abstract— Standardization of agreement has been used 
habitually by hauliers and its customers in their business 
transaction. Standardization is a means of simplification of 
business transaction. Companies especially those who deals with 
multiple transactions daily would have opt for the use of 
standard agreement as part of their modus operandi as the use of 
standardized agreements especially for transactions involving 
lower value will optimized their business and reduced their costs 
of operation.  
The objective of this paper is to provide a review on standard 
agreement used by hauliers. Method used in this paper shall only 
confine to library research, review of legal documents, applicable 
cases and academic papers.  At the end of this paper, it was found 
that fairness is a subjective subject and fair terms for one party 
does not means it would be fair to another. A universal fairness 
of contract could only be achieved through standardization of 
law a means to regulate the parties involve. 
Keywords-component; bailment of goods, duty of care, 
exclusion clause, fairness of contract, reduction of liability 
I. INTRODUCTION
Standardization of agreements is a normal practice among 
businesses globally. Various advantages gained from this 
practice. Among the advantages gained through standardization 
of agreements is reduction of time for negotiation and through 
its implication reduce the costs of manpower in facilitating the 
negotiation and its implementation. However, the practice of 
standardization of agreements has led to restriction and 
abandonment of freedom of choice. The use of standardization 
of agreement has led to an exploitation and erosion of the 
concept of bargaining power. 
Various laws and regulations have been enacted to restrict 
and reduce exploitation through standardization of agreement. 
These enacted laws and regulations is directed to reduce 
bargaining power of one party over another thus ensuring fairer 
terms of agreement could be achieve. 
The establishment of Consumer Protection Act (1999) in 
Malaysia is an example where the government of Malaysia has 
intervenes to protect the weaker party (consumer) over a 
superior bargaining power controlled by a more dominating 
party (manufacturer). The objective of this Act is among others 
to reduce the disparity of bargaining power between consumers 
and manufacturers thus to manage a fairer contractual terms. 
The haulage industry in Malaysia has similarly faced the 
same dilemma. Majority of Malaysian haulage companies 
especially those governed by their respective haulage 
associations has opted for and produced their own standardized 
agreement to smoothen business transactions. Although it is 
noted that these haulage companies has inserted clauses that 
would benefit their customer, however due to the lack of 
negotiation and understanding between both parties, the gap of 
compromise has materialize which ultimately lead to 
deterioration of the customer’s interest. 
II. BAILMENT OF GOODS
In each contract transaction, there are principles that are so 
entrenched that a class of people related to a category of 
person’s would regard it as customary in their trade, and being 
a custom it is assumed that it has to be followed.  
This principle is too common that most people would take 
it for granted of its application and although the parties has not 
agreed upon the subject matter, due to the fact of it being 
common, in most cases the principle would be applied unless 
otherwise stated. This entrenched principle has been part of the 
road haulage custom and its existence is known as “rules of 
bailment”. 
Differing itself from the place where Common law is 
birthed (United Kingdom). Malaysia has codified the rules of 
bailment in the Contract Act 1950. The Act recognized that 
bailment is an act of a bailor to transfers his goods to the 
bailee. This has been defined by Section 101 of Part IX of the 
Contract Act Malaysia (1950). The definition is as follows:   
“A “bailment” is the delivery of goods by one person to 
another for some purpose, upon a contract that they shall, 
when the purpose is accomplished, be returned or otherwise 
disposed of according to the directions of the person delivering 
them. The person delivering the goods is called the “bailor”. 
The person to whom they are delivered is called the “bailee”. 
Bailment is a unique concept that defers from lien or 
transfer. The uniqueness of bailment is found that although 
goods has been transferred to the bailee, the rights to goods 
would still belong to the bailor and the bailee rights to goods is 
only limited to whatever rights which has been conferred by 
the bailor to him. The bailee is prohibited to act beyond the 
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rights that conferred to him. Failure to fulfill this obligation 
would render the bailee to breach the contract. 
Basically, the principle of bailment of goods derived from 
the Common Law and is recognized as an important element of 
contract between bailor and bailee. This important element is 
also applicable to haulage agreements where bailment exists. 
The principle of bailment is divided into 2 categories.  
The first category is with regard to the establishment of 
bailment. The requirement for the establishment of bailment is 
further divided into 2 requirements. 
 The first requirement is there must be a transfer of 
possession of goods (Greenwood v Council of Municipality of 
Waverly, 1928).This means that the customer must transfer the 
goods to the haulier. The concept of transferring of goods for 
the establishment of bailment is recognized in Section 102 
under the heading of “Delivery to Bailee How Made” of the 
Contract Act 1950. Details of the section are as follows:    
“The delivery to the bailee may be made by doing anything 
which has the effect of putting the goods in the possession of 
the intended bailee or of any person authorized to hold them on 
his behalf” 
The section recognized that the customer or his authorized 
person is required in order to establish bailment to hand over 
the possession of goods to the haulier or his authorized person. 
An authorized person is defined to include employees, agents 
and any person appointed by the principle (party who appoints 
the authorized person).  
Second, there must be an occurrence of intention to create 
legal relation by the parties (Ulzen v. Nichols, 1894). The 
creation of legal relation between customer and the haulier 
derive from an act that shows there is an establishment of legal 
relation between parties involve. An example of creation of 
legal intention includes oral agreement whereby the customer 
informed the haulier of his wish to engage the haulier to 
transport his goods to a certain destination and the haulier 
agrees to transport the said goods for the customer through an 
act of accepting goods from the customer or verbally accepts 
the offer. Creation of a written agreement to conclude their 
understanding is optional and recommended as good practice.   
The second category is the principle that regulates goods, 
the principle is, although the possession of goods is at the hand 
of haulier, the title to goods shall remain to the customer 
(Heimholz, 1992). This means that as an example, when the 
haulier receives goods from the customer. The haulier shall 
only have the right to possess and execute his works as agreed 
without any other rights unless stipulated otherwise. This 
shows that the haulier acts only as a delivery person for the 
goods and nothing beyond his authority. 
By recognizing this principle within the second category, it 
is acknowledged that haulier are required to dispose goods 
according to instruction of the customer and goods bailed must 
be returned to the customer in the same condition as it is being 
transferred (Mayer, Jethro J. Siedel, Daniel, & Don, 2012). 
This means that the haulier should ensure goods are in the 
condition as when it was transferred to them. Failure to ensure 
safeguard the goods will attract liability for damage or loss 
suffered by the customer. 
The principle where goods should be returned to the 
customer as instructed has raised the issue of duty of care of 
the haulier to goods. The arising question is how far does the 
haulier responsibility for the security of goods bailed? The law 
of Malaysia stipulates that the responsibility of haulier shall be 
confine to the responsibility of a man of ordinary prudence as 
mentioned in Section 104 of the Contract Act1950 which will 
be discussed below. 
Generally, the responsibility of haulier or their duty of care 
depends on the standard imposed against them. Reference 
made to the law of Malaysia, It is described through the 
application of law and interpreted according to court 
precedence (Lahe, 2004) and common practices (Epstein, 
1992). Court precedence derived from previous cases of the 
same facts. Using precedence, court would be able to 
determine their decision based on previous judgments. 
Common practices derived from customary act of the category 
which the haulier belongs to. Common practice may be adepted 
from policies as stipulated within the association governing the 
haulier. 
III. THE CONCEPT OF DUTY OF CARE
Duty of care is established once bailment occurs. When 
goods are bailed, haulier is obligated to fulfill their duty of care 
toward bailed goods. Failure to fulfill his responsibility will 
attract liability against them. In which they may be required to 
compensate for any loss or damage occurred. The concept of 
duty of care differs from standard of care. This especially so 
that duty of care is the broader concept compared to the 
standard of care.  
The principle of duty of care derived mainly from the case 
of Donoghue v Stevenson (1932) in which, it provides that 
parties, having relationship with one another have a duty 
against the other and have the responsibility not to injury the 
other. It needs to be noted that an injury does not only confined 
to bodily injury but also include damage to property (bailed 
goods). With reference to the relationship between haulier and 
its customer, their relationship is established due to the effect 
of bailment. 
The application of duty of care is said to be independent 
from consensus of parties as it has the ability to stand by itself 
as of the rights of the parties to the contract. The wide coverage 
as imposed by the concept of duty of care has result to higher 
costs in doing business for the haulier. The costs incurred 
derived from unlimited risks faced by the haulier. This makes 
the idea of fully submit to the concept of duty of care as 
illustrated in Donoghue v. Stevenson economically impractical. 
Therefore, to ensure feasibility of businesses, the concept of 
duty of care is modified and the concept of standard of care is 
established 
IV. THE STANDARD OF CARE
Standard of care differs from duty of care. Standard of care, 
although it upholds the concept of duty of care, its enforcement 
is limited whereby the haulier will only be liable for his failure 
to observe the standard that he subscribe to. 
Standard of care is a standard used to govern a group of 
people. A standard to regulate army personnel differs from the 
standard governing a civil person. Similarly, the standard 
governing hauliers differs from standard governing shippers. 
Variation of standards depends on the need of the interested 
party.  
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Failure of any member of the group to fulfill the standard of 
care required against him would render the member involve to 
breach the standard imposed against him, thus making him 
liable for any loss or damage. 
In the Malaysia context, the standard applicable when 
dealing with haulage of goods by road, the standard is 
governed by laws within Chapter IX of the Contract Act1950. 
Section 104 of the Contract Act under the heading of Care to 
Be Taken by Bailee provides the standard applicable and 
unless Section 105 is taken into consideration, it needs to be 
followed by hauliers. The excerps of the section is as follows:  
“In all cases of bailment the bailee is bound to take as much 
care of the go ods bailed to him as a man of ordinary prudence 
would, under similar circumstances, take of his own goods of 
the same bulk, quality, and value as the goods bailed” 
In this section, the haulier is required to fulfill a minimum 
standard of care as a man of ordinary prudence. Accordingly, a 
man of ordinary prudence is a reasonable man with ordinary 
knowledge, experience and his experience that is stripped of 
his idiocracies and special preferences (Hall v. Brooklands 
Auto-Racing Club (1933). This would mean that the 
knowledge and experience that he possess shall be of the 
knowledge and experience generally accepted within the 
industry. Thus a haulier conduct shall be compared with others 
within his industry. 
Similarly in Malaysia, according to legal precedents, the 
law stipulates that one need to conform to those within their 
particular industry standard and failure will lead to liability. In 
the case of Wong Kiong Hung V Chang Siew Lan (2003), the 
court has mentioned that an ordinary prudent man is a person 
who exercises the care and skills of an ordinary practitioner of 
the said profession. The decision made by the court affirms that 
a person within an industry needs to be guided and conform to 
the practice of their industry. With respect to hauliers, they are 
required to conform to their industry practice as to ensure their 
conformation with the standard as imposed in Section 104. 
A haulier, as a company is regarded as separate legal 
entities from its members, however, the members of the 
company provide for its function and execute works as an 
agent for the company. Section 135 under the heading of 
“Agent” and “Principal” within the Contract Act 1950 
elaborates the matter as follows: 
An “agent” is a person employed to do any act for another 
or to represent another in dealings with third persons. The 
person for whom such act is done, or who is so represented, is 
called the “principal”. 
The Section provides the definition of agent. It includes 
employees or persons who represent the haulier in their 
dealings and is regarded as an authorized person of the haulier. 
Each member within a company is said to be competent to 
hold their position. When appointed in the position, the person 
involved is recognized by an external party to have sufficient 
knowledge and experience on matters dealt.. 
V. MAN OF ORDINARY PRUDENCE
The use of the principle of man of ordinary prudence has its 
virtues. The advantage of the principle is that it has the strength 
to remain relevant as it has the quality of adapting to any 
standard. This is due to the fact that a man of ordinary 
prudence would evolve according to the situational needs of 
the group it cater.  
In the event where the group requires a need for stricter 
standard, a man of ordinary prudence will automatically restrict 
himself and when the group requires leniency, a man of 
ordinary prudence will lenient himself. This concept is also 
applicable within the haulage industry. Thus, the standard 
applicable to haulier would depend on the standard applicable 
to the haulage industry. 
The principle of man of ordinary prudence albeit being able 
to evolve according to the situation may possess defects that 
need to be rectified. First and foremost, it is not easy for the 
haulier involve as to sufficiently provide the evidence that their 
act is within an act of man of ordinary prudent. 
In theory, man of ordinary prudence is judge by his act 
according to his group within a class of person. However, there 
are no standard that defines who falls within the group. Failure 
to accurately define the group according to Section 104 by the 
haulier will expose him to liability and to provide higher 
standard would increase the haulier costs. 
Failure to prove the actual standard that used by a man of 
ordinary prudence leads to a situation whereby there is no 
clarity of the standard and the possibility of wrongly claimed 
compliance within the standard. 
In a situation where there are no clarity of the standard the 
haulier and its customers would not be able to reach a 
consensus on what is the standard regulating these hauliers thus 
open them to interpret the standard according to their needs and 
the parties involve would justify that any action that they takes 
as a reasonable standard applicable to a man of ordinary 
prudence and as a back up to their reasons, they had also create 
a mutual consensus through contract agreeing on what should 
be regarded as a standard regulating their relationship. 
This standard also holds difficulties when dealt by the 
court. The failure for the court to determine the standard 
applicable would result to failure to fulfill the requirements as 
imposed by the Act thus rendering a flawed judgment. 
When the standard is vague, the court would not have the 
right tools to enforce their judgment, even when they rely on 
precedence, they may judge wrongly due to the facts that 
precedence are made based on previous decisions and 
depending on the circumstances applicable to the said situation. 
Thus any evolution within the haulage industry may not be 
recognized by precedents thus rendering it to fail its purpose. 
In a situation where there is an evolution within the 
industry, court may result to require expert advice on this 
situation. The arising question is, whether these experts is 
actually promulgating their own applicable standard or are they 
actually in compliance with the reasonable standard used by 
the industry as a whole.  
A standard may derive from common agreement made by 
associations be it hauliers association or haulage users 
association. However, this standard is only applicable to its 
members and not of those who are not members of the 
association. The fact that a haulier did not enroll as a member 
proves that he is not privy to the common agreement and to 
require a non-member to be guided by an association standard 
is in fact an abuse of authority by the court thus rendering this 
idea as a flaw. 
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The issue of applicability of a standard to members also 
possesses a question whereby an association may wish to 
require its members to adhere strictly to their standard. An 
example where a standard requires its member to strictly 
adhere to its standard is the standard as imposed by Pan 
Malaysia Lorry Operator Association whereby it states that: 
“All the terms and conditions set out herein shall apply to 
all lorry transportations business or services as between a 
PMLOA member and its customer or customers” 
The standard means that any member of the association is 
obligated to strictly adhere to the association standard. Fail to 
do so would render the member to breach his obligation 
according to the requirements as imposed by their association. 
However, there are situation whereby the standard is a 
recommendation for its members and the members has the 
right to use, amend or modify the standard depending on their 
needs. This is seen when referred to the Freight Forwarders 
Association, Malaysia Standard Terms and Condition. 
It is arguable that a standard applicable to a haulier can be 
modified and amended by mutual consent by both parties 
within a contract unless the standard has itself prohibited it. 
Even if the standard has made it compulsory for its members to 
follow, the other involve in the transaction is a non-member to 
the association thus the standard shall not in any way affect 
their liability or benefits. 
In an unlikely case where a man of ordinary prudence 
standard is established the parties have the rights to refuse the 
applicability of such standard through mutual agreement.   
IV. WAIVER, EXEMPTION AND REDUCTION OF 
LIABILITY 
Waiver is defined as a voluntary act of renunciation. 
Waiving of rights would refer to an act of renunciation of the 
rights which is given to that person. In application to the 
haulage situation, the haulier and its customer may waive their 
rights.  
Upon the act of the haulier or its customer to waive their 
rights, the haulier or its customer would lose his interest 
against the rights waived and the haulier or its customer would 
not be able to obtain the benefit of the rights which he has 
waived.  
As mentioned earlier, a customer has an entrenched rights 
in the goods bailed. Having these rights, enable the customer 
to benefit from the principle. However, there is no restriction 
within the principle that prohibits the customer from waiving 
his rights. When the customer waives his rights, he would lose 
the interest as waived. A waiver may lead to 2 situations 
namely, an exemption or reduction of liability. 
Exemption is a protection given to a party whereby the said 
party would receive a protection against scenarios which 
would result to a sanction. Reduction of rights is defined as an 
act to weaken one’s rights against another. It differs from an 
exemption in which an exemption would effectively put a 
party in a position which he would be exempted from certain 
acts whereby a reduction of liability would although, the said 
person would be liable for his act albeit such liability would be 
limited to certain extent as mention in the limitation clause. 
The method of exemption and reduction of liability is a 
method favored by hauliers in reducing their accountability 
and liability. The advantage of getting its customers to waive 
or limits their rights is fully utilized by hauliers 
 These hauliers would intentionally draft an agreement that 
would among others exempt or reduce their liability through a 
waiver of their customer’s rights through an exemption or 
limitation of rights clauses and these hauliers would rely on 
the said clause if an incident of breach of standard of care 
occurs thus exempting or limiting them from any liability. 
An exemption or reduction of rights by a customer may 
derive from a clause that requires the customer to waive their 
rights by exempting or reducing the liability of haulier. This 
waiver would mean lesser exposure to risks for the haulier. 
This could be achieved by means of creation of clauses that 
exempting or limits the liability of its creator against the other 
party.  
Waiver of liability plays an important role for the benefit of 
haulier especially as it is interrelated with the costs borne by 
the haulier and this specifically relating to risks. Lower risks 
would amount to lower payment of premium and liability thus 
reducing the costs of business. Lower costs of business could 
be translated into more profit and less overhead for haulier thus 
this would be utilized to effectively lessen freight costs for the 
customer if the haulier wishes to share their costs saving with 
their customers.  
It has been a known custom for hauliers to use exemption 
and limitation of liability clauses as a means to reduce their 
liability and costs and further share their savings with their 
customers to gain market advantage against other competitors.  
There are various ways of prescribing a limitation clause. 
An example of limiting the liability of haulier is seen as 
follows: 
“…. the haulier total maximum liability under this 
Agreement howsoever arising shall not exceed an amount 
equivalent to haulier liability coverage with the insurance 
policies which details are set forth in Schedule 5 hereto” 
The clause shows that the haulier liability shall depend 
strictly on the insurance policy agreed between the haulier and 
its customer. This would also means that the haulier has 
through mutual consent with the customer, purchase insurance 
as per their agreement mentioned in Schedule 5.  
This would also means that the haulier separates the costs 
between the freight charges payable to them and the insurance 
policy to be taken.  
The insurance policy taken would be from the expense of 
the customer as the haulier would charge the customer on 
insurance according to their needs. 
 By doing so, this haulier would be able to eliminate his 
liability for the goods through purchase of insurance according 
to mutual agreement with its customer. 
 In the event where damage or loss occurs, the insurer paid 
by the customer according to the agreement between haulier 
and the customer would borne the liability, this would 
potentially makes the haulier to be immune from any risks 
although they may have contribute to the loss or damage.   
It is noted that, the clause as mentioned above would 
potentially benefit the customer. This is seen as by having the 
freedom to subscribe to any among in an insurance policy, the 
customer would have the opportunity to decide whether it is 
necessary for them to purchase insurance or not for the goods. 
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If they feel that it is not necessary to do so, they may opt not to 
purchase any insurance at all. 
The customer would also have rights to decide the amount 
of insurance to be paid. In the event where the customer opt for 
taking limited amount of insurance or partial insurance 
(whereby the customer only purchase insurance for some 
valuable goods and opt not to purchase any insurance for 
others), they would be able to effectively reduce their costs 
albeit increase their risks.  
In its face value, this type of transaction is fair towards both 
parties, however, it fail to address the haulier responsibility 
against goods. In the event where goods were damaged or loss 
at the time of transport, the customer shall claim from the 
insurance that the customer had subscribed.  
Further, when, insurance is subscribed and under the name 
of the customer, when damage or loss occurs, the customer 
would be able to claim for compensation under his own name. 
This would save the customer hassles of claiming from the 
haulier, who would later claim from his insurer. 
Subrogation of rights is a concept where the customer upon 
compensation by the insurer, subrogate his rights to the 
insurance company and the insurance company would have the 
right to require the haulier to indemnify them. Through 
subrogation, the insurer would be able to claim from the 
haulier for the amount disbursed.  
However, according to the research executed in this paper, 
the haulier through agreement with their customers prohibits 
the use of subrogation of the customer’s rights to their insurer. 
This is seen as follows: 
“The Customer shall at all times ensure that they have 
purchased or obtained full insurance coverage against any 
event of loss and or damage for the goods in transit/stowage 
including the coverage of the container, which holds the goods. 
This coverage shall include the entire journey from receipt 
until delivery of the container up to and including any transit, 
temporary stoppage and/or staging, stowage, partial 
loading/unloading period. The Customer shall provide a copy 
of such policy or policies of insurance coverage to the Carrier 
on request and there shall be no entitlement of subrogation to 
the insurer of the customer” 
The clause as mentioned above shows that it is the 
responsibility of the customer to procure full insurance 
coverage for loss or damage to goods. The coverage shall 
include the time when goods has left the customer possession 
and in a transition to be put in the haulier possession and the 
time where goods is been put in its designated place. The 
coverage of insurance shall also include the container used to 
hold goods. 
According to the clause, the coverage of insurance 
purchased by customer shall include the entire journey which 
also means to cover from the time goods is in the possession of 
haulier till the time where goods left the possession of the 
haulier and given to the party as instructed by the customer. 
The clause has also mentioned that the customer shall give 
the haulier a copy of the said policy. 
Finally, the haulier through agreement prohibits the 
customer from giving the insurer the rights of subrogation. By 
prohibiting subrogation of rights, the haulier has effectively 
prohibited the customer from subrogating their rights to insurer 
thus making any attempt by insurance company to claim for 
reimbursement deriving from subrogation of rights to claim for 
compensation paid as fruitless. 
In some agreements hauliers has also requires protection 
under the customer insurance through subrogation. This means 
that when loss occurred to goods, through subrogation any 
loses or damage suffered to goods will be claimed against the 
customer insurer. This is seen as follows: 
“Unless the Carrier advises otherwise in writing to the 
Customer, the Carrier is deemed to be covered under 
Subrogation insurance. All claims whether for loss or 
damages however it may arise, whether from the Customer or 
other third parties shall be claimed against the Customer's 
own insurer”. 
This shows that although the haulier may have contribute to 
the loss or damage, they are not the one who suffers the 
consequence of their act, instead, they are using their customers 
policy to cover for any damage or losses that occurs.  
This ultimately defeats the purpose of the principle of duty 
of care and standard of care as a liability of the haulier. This 
clause has effectively ensured that the haulier is free from 
responsibility for loss or damage thus encourages negligent 
acts. By having no liability, it can be assumed that haulier is 
not encourage to act diligently to ensure goods to be duly 
protected as any protection that needs to be incurred by haulier 
shall involve costs and without any need to be responsible for 
goods, the haulier may not be encourage to follow the standard 
as imposed to a man of ordinary prudence 
Another clause used to reduce haulier liability is through 
imposing a limit of compensation. This is seen as follows: 
“Except in so far as otherwise provided by these 
Conditions, the liability of the Company howsoever arising and 
notwithstanding that such liability shall have arisen from the 
neglect or default of the Company or for any other matter or 
things, shall not exceed: - 
(a) in respect of all claims other than those subject to the
provisions of Clause 27 (b) below, the lesser of : -
(i) the value of the Goods lost, damaged, misdirected,
misdelivered or in respect of which a claim arises; or 
(ii) RM5.00 per gross kilogram of the said Goods
(iii) not exceeding RM 100, 000 in any event whatsoever in
respect of any one claim” 
The clause shows that hauler liability to goods is limited. 
The haulier liability shall also be subjected to a lesser amount 
of compensation. This means that when goods are loss or 
damaged the liability of haulier shall be limited as to whichever 
is lesser according to either the value of goods or according to 
the weight of goods or a full amount not exceeding RM100, 
000 for each claim.   
This is seen for example that the haulier had loss or damage 
the goods of its customer; he would generally be liable to 
compensate his customer for the value of the goods. However, 
due to the agreement made mutually, the haulier may opt to 
pay the compensation by the weight of the said goods if it was 
found that by paying in accordance to the weight of the good 
he would be able to benefit from the differences.  
Further, if the haulier finds that the weight of such goods 
exceeds the amount of RM100, 000, he may opt for a payment 
of the maximum amount of RM100, 000 as compensation 
regardless of the value or weight of the goods. Consequently, 
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the clause is used as to give an advantage towards the haulier 
against their customer. 
The haulier in paying for the said compensation would have 
to subscribe to their own insurance policies to cover the risks 
that they may suffer in the future and this may be regarded as a 
good practice compared to those that requires the customer to 
purchase their own insurance. This is due to the idea that the 
haulier is required to address the loss or damage suffered. It is 
known that haulier when deciding to charge the customer 
would take into account the insurance premium required and 
impose it against their customer through collective means by 
payment of freight charges.   
Payment of insurance has in practice did not differentiate 
its subscriber. It may be subscribe by the customer or haulier or 
both parties (if need arisen). Ultimately, when loss or damage 
occurs the result would be the same whereby, the customer 
would be compensated accordingly. Therefore customers will 
not argue on the clauses as mentioned above. 
However theoretically it may discourage hauliers from 
complying with the standard imposed against them. This is due 
to the fact that when a customer subscribed to an insurance 
policy and on the basis of subrogation of rights, the haulier 
would be able to use the insurance policy subscribed by the 
customer to compensate the customer for his loss or damage 
thus making the haulier immune from liability. This would 
ultimately reduce the need for haulier to provide an efficient 
security as to ensure goods sufficiently protected as he would 
nevertheless did not have to bear risks of loss or damage.  
It would be different if the haulier is the one who subscribes 
to the insurance policy. When the haulier are the one who 
subscribe to an insurance policy and it was found that their 
method of securing goods are not in accordance with practice 
or they are put in a high risk category due to the fact that they 
had reach the threshold for an average insurance claim, their 
risks would increase and they would need to pay a higher 
premium.  
The haulier would, in the event of an increase of insurance 
premium would need to disburse the said premium to their 
customers. This would effectively increase their freight charges 
thus making them less competitive compared to the others. The 
consequence of these risks would rationalize hauliers to 
effectively ensure security of goods is well taken off. 
V. CONTRACTUAL AGREEMENTS AS A MEANS TO
ACHIEVE FAIRNESS 
Gutmann (2013) has provides that contractual agreements 
are a tool for self-determination of rights. The outcome of 
contract would produce the right to freedom of negotiation. 
However, according to Chen (2015) parties to a contract 
should be given the opportunity to access the worthiness of 
their contracts. In negotiating a contract, parties would assess 
their position by looking at its viability and access its benefit 
to him.  
Beneficial position of party’s is the main element that leads 
to the principle of bargaining power. The principle recognized 
that the ability of party to influence another would create a 
terms fair to the parties. However in most instances, between 
the negotiating parties especially we referred to the 
relationship between the haulier and its customers, there is 
always one party holding superior power over the other and 
this may lead to the abuse of position.  
Smith (2004) provides that assertion of superior position 
can easily be recognized to be lopsided through the ordinary 
ways by looking at the advantages conferred by the 
agreement. Similarly a customer of a haulier would be 
powerless to amend a standard agreement of the haulier if the 
sum of resources as in the volume of business is lower or 
insufficient as to induce the haulier to negotiate his position. 
In Shrouder Music Publishing Co. Ltd v. Mc Caulay (1974) 
Lord Diplock has mentioned that, having a party with the 
power to adopt the “take it or leave it” attitude shows that 
these party having a superior bargaining power compared to 
another and in most cases the haulier having a standard terms 
and condition hold a superior bargaining power compared to 
their customers rendering the customers not able to negotiate 
the contract. 
The findings above is in concurrent to the findings of 
(Ahdieh, 2006), whereby he states that in majority of cases 
encountered, a customer has always been the inferior party 
over the seller and this has led government intervention for the 
benefit of the customer. The intervention is made necessary to 
protect and bring equal fairness to the weaker party. 
Reference made to haulage transactions, the haulier having 
a standard terms would usually a corporation having a volume 
of trade that exceeds hundreds of millions ringgit per year, 
comparatively, their customers especially those whose having 
a small volume of trade may not be as powerful as the haulier 
are and the customer could not offer the volume of trade that 
would entice the haulier to negotiate a better deal with them 
VI. BOILERPLATE CONTRACT
Boiler plate contract is a contract that has been standardized 
Radin (2005) and would usually be used by hauliers as it is. 
This type of contract is usually not subjected to any variation 
by the customers no matter how the customer wishes too. This 
boiler plate contract is also required to be agreed by the 
customer before the haulier agrees to proceed and provide 
their service.  
It is the spirit of contractual agreements that a contract 
should be draft according to needs and interest of parties 
(Macaulay, 1985). However, with the implementation of 
boiler plate contract, this objective of contract has been 
eliminated. Now is time for a power play as the haulier has the 
means to decide whether to “take it or leave it”. The customer 
does not have a choice but to accept the condition provided if 
they wish to obtain the haulier service. This would pose a grim 
scenario against the benefit of the customer. 
VIII. ABUSES OF CONTRACT
An abuse of contract refers to a contract made which leads 
to unfairness. Unfairness of contract refers to the terms of 
contract which fails to bring benefit to another. Although, it is 
easy to define the meaning however, practically, it is 
impossible to determine how would abuses leads to unfairness 
of contract occurs (Brilmayer, 1989). 
A customer may say that he is abused by the contract due to 
the fact that he is required to take all the burden of liability 
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including those which derived from the haulier fault. Haulier 
may stipulate that the customer is not being abused as he had 
by signing the agreement, agree to the said contract thus, 
knowing the burden that he will be facing. This therefore, 
could not be regarded as unfair nor abuse. The contention 
mentioned above derives from theories of legal jurisprudence 
namely the positivist and the naturist. 
VII. JURISPRUDENTIAL CONCEPT OF FAIRNESS OF 
CONTRACT 
This paper examined 3 jurisprudential concepts, namely 
those of the positivist, naturalist and utilitarianism. All of this 
jurisprudence has played an important role in molding the law 
of the land especially those in Malaysia. (Anir, Nizam, & 
Masliyana, 2008) 
Accordingly, to the positivist, moral intuition (the parties 
who have caused the damage should pay for it) is irrelevant to 
be discussed. They regard a contract as a convention which 
ends with an agreement. If a contract has been agreed upon by 
the parties mutually, fairness of contract should not be raised 
nor considered as they should have settled this before agreeing 
to the contract. 
A contract once it has been created does not have a relation 
with moral orders or fairness. To them a contract, legitimately 
accorded is valid and binding thus will be enforced. They look 
at “what law is instead of what it ought to be”. Thus, although 
the customer has raised the issue of unfairness or abuse of 
position, the positivist would however uphold the said position 
on the ground that since the contract is made and consented by 
the parties. 
The naturalist feels that contract’s should be based on 
conscience. A contract should reflect the natural order that we 
discover through reasons and experience. It is based on moral 
reasoning’s and moral reasoning derived from human 
reasoning and experience. This natural law proponent believes 
that moral entitlement is natural and it is not created by man or 
the government but derives from human existence. They 
believe on “what law ought to be instead of what the law is”.  
For the naturalist, a contract of bailment although it has 
been agreed between the parties, some interest should be taken 
into consideration as to the morality of such contract. This is 
for example; they would look upon, whether the contract is 
fair. Whether a party has power and abuses it over the other. If 
it is found that one party is having superiority over another 
and lead to an abuse, although it was found that the contract 
has been signed and both parties had ultimately consent over 
the matter, by virtue of morality, the contract may not been 
enforces as it has treat the other party unfairly.   
Naturalist also believe that law is nothing else than a 
rationale ordering of thing which concern the common good, 
with this notion a contract of bailment should implore the 
principle. 
Utilitarianism is a philosophy that promotes happiness of 
the greatest number in the society as the greatest good. They 
regard that an action is morally right if the consequence lead 
to happiness and wrong if it ends in pain. However the link 
between actions which derived happiness and pain depends on 
the situation.  
Those of the proponents of the utilitarianism believe that 
contracts depend on its feasibility. A contract which has been 
agreed between the haulier and its customers should be 
uphold, however if it was found that the contract would lead to 
negative impact that blemishes greater goods, the law would 
look upon the relevancy of the breach against the public as a 
whole. 
If it was found that the public as a whole abhor such 
condition stipulated in the contract as it leads to abuses, the 
court would rule that the contract made is unfair and may 
annul the agreement or the said clause and provide a decision 
that favors the majority. 
VIIII. CONCLUSION
In conclusion, there are various perspectives with regards to 
the rules regulating haulage of goods by road. In order to 
secure the interest of all parties involve, it is proposed by this 
paper to standardize the law which reflect the duty of the 
haulier. The law should prohibit clauses which are deemed to 
be unfair. A standardization of duty of care of hauliers will 
greatly improve the standard of haulage in the country. 
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